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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

BT HIHIT HT Yaa{lator rdesT :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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Appeal to Customs, Exc
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In case a1 repate or auty OT exclse 0n goous exporied W ey wouiiny Ul
\erritory outside India of on excisable material used in the manufacture of the

oods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepa‘i or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application
specified under Rule,

shall be made in duplicate in Form No. EA-8 as
9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
shall be accompanied by two copies each of the OI0 and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
avidencing payment of prescribed fee as prescribed under Section 35-EE of
GEA, 1944, under Major Head of Account.
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The revision application shall be accompanie

amount involved in Rupees One Lac or less and Rs.
involved is more than Rupees One Lac.
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The :;1;')p0:;1| to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 las
prm;c:ruhed_ under‘ Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be-
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
fvour of Asstt. Registar of a branch of any nominate public sector bank of the place'
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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in case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application o the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item

" of the court fee Act, 1975 as amended.
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Aflention in invited to the rules covering these and other related matter contended in the
customs, Fxcise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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o © |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance /ct,
1904) {
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
lhe Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; :
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Laxmi Dye Chem, 303/A, Ganesh
Plaza, Opp. Navrangpura Bus Stand, Navrangpura, Ahmedabad (herein after
referred to as the appellant) against OIO No. AC/05/Div-11/2017-18 dated
28.3.2018 (herein after referred to as the impugned order) passed by the
Assistant Commissioner, CGST, Division-1I, Ahmedabad-South (herein after
referred to as the adjudicating authority).

2. The facts briefly are that the officers of Directorate of Central Excise
intelligence, Ahmedabad booked a case against the appellant and M/s
Harshlaxmi Chemislov, Ahmedabad (for brevity “M/s HC"”). Investigations
revealed that both the parties had passed on CENVAT credit on inputs based
on invoices without actually sending the inputs. These registered dealers had
shown purchases of imported material and selling the said chemicals without
bill to different buyers based at various places such as Delhi, Uttar Pradesh
and Haryana etc. And passing on the cenvat credit to different
manufacturers/dealers based at Vapi, Ankleshwar & Ahmedabad. A show
cause notice dated 03.09.2015 was issued to, among others; the appellant,
proposing penalty under Rule 26 (2) of the CENVAT Credit Rules, 2002. The
said show cause notice dtd. 03.09.2015 was adjudicated vide the impugned
order wherein the adjudicating authority imposed the penalty of Rs.
3,30,000/- on the appellant.

5 Being aggrieved by the impugned order, the appellant has filed this
appeal on the following grounds:

a) That the appellant is registered with Central Excise department and
are regularly filing their returns and maintain their register for
purchase and sale of the products;

b) That the impugned order has been passed without any justification
based only on confessional statements;

c) That the impugned authority ought to have proved clearance of goods
without any supportive documents by verifying the stock position at
appellant’s premises;

d) That the dealers were registered and the department could not find an
iota of any evidence for removal of any goods from their end to any
buyers without any supportive documents and invoices;

e) That they have received payments via cheques for total invoice value;

f) That they being dealers, cannot use/utilize cenvat credit so they have

to supply the goods along with whatever the

proportionately attributable to it;
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g) That they request to verify from M/s Vardhman Chemicals whether
they have produced finished goods without receipt of raw material;

h) That any details available from any private note book cannot be taken
as an evidence to even suggest that they are involved in any
fraudulent transactions unless corroborated by other evidences and
the officers have only presumed that the letter '‘E” and ‘M’ mentioned in
the note book have some meanings;

i) That they seek to rely on the judgements of Anita Silk Mills vs. CCE,
Vadodara- 2003 (159) ELT-1169 and in A.K. Hanbeen Mohamed vs.
CCE-2000 (1 25)ELT:173;

j) That the officers have not proved that the payments received by the
appellant under cheque is paid back to the concerned persons and
they rely in the case of CCE vs. Sangamitra Cotton Mills Pvt. Ltd.
reported in 2004 (163) ELT-472;

k) That they were not explained any consequences regarding singing of
these statements prepared by the officers and they were also
threatened to stop the business by taking action against them in case
they did not sign;

l) That the impugned show cause notice proposed for imposition of
penalty under Rule 26 (1) of the Central Excise Rules, 2002 whereas
the penalty has been imposed under Rule 26 (2) of the Central Excise
Rules, 2002 which means that the impugned order has travelled
beyond the impugned show cause notice;

4.  Personal hearing in the matter was held on 23.08.2018. Shri Purvin L.
Shah, Authorised representative appeared on behalf of the appellant and
reiterated the grounds of appeals.

o I have gone through the facts of the case, the grounds mentioned in
the appeal and the oral averments, raised during the course of personal
hearing. The issue to be decided is whether the imposition of penalty on the
appellant is correct or not. The primary issue involved in the case is that the
abpellant has facilitated availment of CENVAT credit on invoices without
sending inputs to the recipients. Appellant-1 has vehemently denied the
charges and has stated that they had received the goods, which were
accounted for in their RG 23A part-I register and that they being dealers, the
inputs could not have been utilized by them and could only be sold for

further manufacture of final excisable goods.

6. I find that the business premises were raided by the revenue
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appellant. Similar searches were conducted at the premises of M/s
Harshlaxmi Chemicolv (for brevity ‘HLC’) and some diaries were recovered
from the premises of HLC. In one of the notebooks recovered from the
premises of HLC, it was found that the appellant had made entries regarding
sale of goods with certain alphabets used against the entries. There is no
dispute about the meaning of the alphabet as explained by the authorised
persons of HCL. The authorised persons have clearly confessed in their
statements dtd. 16.02.2015 in which while replying the question no. 2
mentioned at page 100 of the SCN, the aurhorised signatory has admitted
that they have not intimated the change of business premises to the central
excise authorities and at page 101 of the SCN while replying to question no.
6, he has very categorically stated that the alphabet “E” stands for “only
Excise invoice without accompanying corresponding goods”. This assertion
has again been made at page no. 103 while replying to question No. 7. While
replying the question no. 7 mentioned at page 102 of the SCN, the
aurhorised signatory has admitted that the notebook belonged to the
appellant and it contained the details of cenvatable invoices issued by the
appellant during the financial year 2010-11. The assertions made in the
statement dtd. 16.02.2015 by the authorised representative of the HCL have
been admitted to be true and accepted by the Manager cum authorised
signatory of the appellant in his statement dtd. 17.02.2015 while replying to
question no. 8 at page no. 105 of the SCN and the whole modus operandi
has been explained while replying to question no. 23 at page 105 of the
SCN. I further find that the contents of both the statements dtd. 16.02.2015
and 17.02.2015 have been accepted to be true and admitted by Shri Manoj
C. Shah who is the proprietor of the appellant firm in his statement dtd.
17.02.2015. In the SCN, the details of the statement dtd. 11.11.2014 of Shri
Birendra Pandey, the supervisor of M/s Vardhman to whom goods had been
claimed to have been sold are also there in which he has admitted while
replying to question no. 5 at page no. 109 of the SCN that they had merely
purchased cenvatable invoices without physically receiving any consignment
of input from any of the suppliers during the last five years. He has further

informed in his statement that they have not manufactured the final product

in which the said input ‘phenol’ could be used. Shri Sunil Kothari, the
proprietor of M/s Vardhman in his statement dtd. 11.11.2014 has accepted
and admitted the contents of the statement given by Shri Birendra Pandey,
the supervisor of M/s Vardhman. Shri Sunil Kothari, the proprietor of M/s
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have wrongly availed cenvat credit to the tune of Rs. 13,38,729/- on the
strength of cenvatable invoices purchased by the appellant and have paid
the said wrongly availed cenvat credit as detailed at page 116 of the SCN.

Ve While going through all the contents of the statements detailed above,
I find that none has been retracted and there is no allegation that the
statements were not voluntary. There are diaries and notebook and also the
fact that the proprietor of the buyer firm submitting that they have not
manufactured the final goods in which the said inputs could be used. These
are irrefutable and fully reliable evidences to- conclude that the appellant
facilitated wrong availment of cenvat credit by merely sending invoices and
the goods did not accompany the invoices. The appellants have neither put
forward any documentary evidence not have refuted the contents of the
statements to counter the charges. I find support from the Hon’ble Supreme
Court’s decision in the case of M/s Kelvert Food in which the apex court has

held and I quote the relevant part as under:

"18. During the course of arguments learned counsel appearing
for the respondent submitted before us that although the
aforesaid statements of Managing Director of the Company and
other persons were recorded during the course of judicial
proceedings but the same were retracted statements, and
therefore, they cannot be relied upon. However, the statements
were recorded by the Central Excise Officers and they were not
police officers. Therefore, such statements made by the
Managing Director of the Company and other persons containing
all the details about the functioning of the company which could
be made only with personal knowledge of the respondents and
therefore could not have been obtained through coercion or
duress or through dictation. We see no reason why the aforesaid
statements made in the circumstances of the case should not be
considered, looked into and relied upon.

19. We are of the considered opinion that it is established from
the record that the aforesaid statements were given by the
concerned persons out of their own volition and there is no
allegation of threat, force, coercion, duress or pressure being
utilized by the officers to extract the statements which
corroborated each other. Besides, the Managing Director of the
Company on his own volition deposited the amount af-Rs.. il
lakhs towards excise duty and therefore in the facts and
circumstance of the present case, the aforesaid statement of the
counsel for the respondents cannot be accepted. This fact clearly
proves the conclusion that the statements of the concerned
persons were of their volition and not outcome of any duress.”

_ The apex court has very clearly held that the statements which have
been given out of own volition and when there is no allegation of threat,
force, coercion etc. can be accepted as evidence. In the instant case also,
the circumstances are similar. Accordingly I find that there is n \1 reason to
interfere with the impugned order and is therefore up eéfﬁ“ S
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The appellant has sought support from the case law of Anita Silk Mills vs.
CCE - 2003 (159) ELT-1169 but that case pertained to Absence of duty
paying documents and court held that it only casts some suspicion, but
suspicion, howsoever grave, cannot substitute evidence and further no
statement were recorded from any processing house therefore I hold that
this case is of no use in the instant case.

The appeal filed by the appellant stands disposed of in above terms.
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gefterr  (erdien) ,
By R.P.A.D.
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M/s Laxmi Dye Chem,

303/A, Ganesh Plaza,

Opp. Navrangpura Bus Stand,
Navrangpura,

Ahmedabad

Copy to:-

(1) The Chief Commissioner, CGST, Ahmedabad/Rajkot Zone,
(2) The Commissioner, CGST, Ahmedabad (North),

(3) The Dy./Astt. Commissioner, CGST, Div.-I, A'bad (North),
(4) The Dy./Astt. Commissioner(Systems),CGST, A'bad (North),
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(6) P.A.File.




